PATIENTs ANd mEThOds The present draft proposal is based on the studies pursued by the Polish Working Group for the End-of-Life Ethics, drawing extensively upon the expertise of health care professionals, philosophers, and lawyers, as well as some contributions made by members of the clergy. The Project was pursued in the years 2013 and 2015, comprised of 6 meetings held by the Working Group members, and was further augmented by several online debates (FIGuRE 1). The works were pursued until the final draft was unanimously approved by all members of the Group.
REsuLTs
The right to appoint a medical representative (health care agent) should apply to all persons of full legal capacity, and to minors over 16 years of age. A health care agent would be in a position to exercise his or her statutory prerogatives in the event that a patient loses capacity to make medical decisions on his or her own behalf, or in the event that a patient waives the right to be provided with pertinent information on his or her health status. Every non-legally incapacitated adult person would thus be fully eligible to be appointed a health care agent, this also allowing for the appointment of substitute agents. The actual granting of such a specific power-ofattorney would require a written form or a verbal one, duly endorsed by 2 witnesses.
A medical power-of-attorney would come into effect upon the principal's loss of decision--making capacity, or upon the principal's waiving the right to be provided with pertinent information on his or her health status. A health care agent would make medical decisions in all matters pertaining to managing the principal's treatment, although the agent would be under no obligation to perform any hands-on caregiving tasks to the principal's benefit. The assumption of the prerogatives of a health care agent requires either written consent of the person to whom pertinent power -of-attorney is being granted, or a verbal one, duly endorsed by 2 witnesses. The actual term of the power-of-attorney should be fully discretionary, while its revocation or a resignation from the position of a health care agent should be admissible at any time. In the event of a health care agent's inactivity, or in the event that his or her actions should appear contrary to the principal's best interests, an attending physician should duly notify a pertinent court of law whose prerogatives facilitate revocation of the power-of-attorney, as originally granted to the health care agent.
dIsCussION Considering currently applicable legislation, the eligibility to appoint a health care agent should be restricted to persons of full legal capacity. This fully complies with generally applicable constraints of civil law. Legally incapacitated persons cannot be vested with the prerogative of appointing a health care agent, who INTROduCTION The issue of making medical decisions on behalf of the patients incapable of doing so on their own behalf, or have waived their rights to be furnished with information on their health status, requires that appropriate legislation be put in place. One of the feasible proposals consists in the introduction into Polish law the notion of a health care agent, whilst strictly regulating the principles of appointment, as well as attendant prerogatives and liabilities, as referenced in Recommendation No. 11 of the Council of Europe of 2009. 1 A health care agent is a person personally selected by the patient and appointed specifically to represent his or her will, position, and interests in a situation whereupon the patient can no longer do so on his or her own behalf, or for whatever reason no longer wishes to do so. The institution of the health care agent already functions in the legal systems of a number of countries. 2-11 Presently, there is no legislation in Poland providing for a power-of-attorney fully compliant with the specific provisions of Recommendation No. 11. 12 The Polish Working Group for the End-of-Life Ethics initiative was prompted by the conviction of its members that the concept of health care agent would become to a large extent instrumental in resolving practical problems with securing consent to medical treatment with regard to the 2 groups of patients: 1 Persons unable to make independent decisions on their own behalf (eg, those who are unconscious, remain on strong medications, suffer from variable or established cognitive impairment), whilst not represented by a statutory representative (ie, non-legally incapacitated adult persons). This in fact makes a rather numerous group of patients, for example, those treated in intensive care units. 2 Persons who do not wish to be informed about their health status. Even though they may indeed name a person who may become the recipient of any such information on their behalf, that person may not be vested with any decision-making prerogatives in that regard, in line with currently applicable legislation. Consequently, we are faced with a paradoxical situation whereby one person possesses the required body of knowledge that might facilitate effective decision-making on any further course of medical treatment, whereas the other person, namely, the patient, not actually privy to this knowledge, is legally eligible to do the actual decisionmaking. 13 With regard to such patients, no decisions may be made on their behalf by their legal representatives (as none have been appointed), nor by a court of law, as they do not remain unable to furnish the court with their informed consent for medical/biological reasons, but owing exclusively to the lack of pertinent information that they do not actually wish to receive. reasons set out further below they should nevertheless be granted the legal right to appoint health care agents. This solution effectively provides for a future situation with regard to a minor suffering from a progressive disease and approaching adulthood, whereupon he or she would no longer be capable of appointing, for medical reasons, a health care agent when he or she has ultimately reached adulthood. This would effectively eliminate the need to have such a health care agent appointed by a court of law. This ensures all due respect for the minor patient's autonomy shortly before reaching adulthood.
The acquisition by a health care agent of all due statutory prerogatives to act on behalf of the principal upon reaching by him or her the age of 18 years effectively precludes potential conflicts with the principal's legal representatives, as by law their powers of representation expire upon the minor's 18th birthday. In the event when a minor should lose the actual ability to co-decide the course of medical treatment before turning 18 years of age, all pertinent decisions in that regard are made by his or her statutory representatives, although upon turning 18 years of age those prerogatives are automatically transferred onto a health care agent. This obviously does not apply to any legally incapacitated minors.
It might well be assumed that the patient might like to choose a like-minded person (or even suffering from similar medical disorders) to make decisions on his or her behalf with regard to the course of medical treatment, even though in certain situations such decision-making, pursued would in turn make decisions on their behalf for making which they are noneligible themselves.
It follows that the prerogatives of adult persons to appoint a health care agent should be assessed in terms of them either possessing full legal capacity for doing so, or not. As a matter of principle, this prerogative should not be limited in due consideration of the actual capacity of a person appointing a health care agent. In the circumstances, however, when such a person should happen to be in a physical/mental condition ruling out the actual ability to freely express a fully cognizant declaration of intent, any such declaration would be deemed invalid, in line with generally applicable statutory constraints for expressing a personal declaration of intent, although this would still be subject to an endorsement by a pertinent court of law.
14 A health care agent appointed prior to the principal having been made legally incapacitated should not therefore lose all legal prerogatives originally vested in him or her, although all decision -making of strictly medical character should remain outside his or her statutory remit.
On the other hand, a health care agent appointed by a minor would effectively be invested with his or her prerogatives, once the following 2 conditions have been satisfied: 1) the principal has reached legal adulthood; 2) the principal has lost the actual capacity to make any decision regarding the course of his or her medical treatment.
Even though minors aged from 16 to 18 years possess limited legal capacity, in view of the is being granted, but it should nevertheless be enclosed with it, and made available to the attending physician when the power-of-attorney is shown to him or her for the first time. It should also be duly registered (ie, recorded in the patient's medical documentation) by the attending physician. It is also recommended that the principal, intent on granting a medical power-of-attorney, inform a potential agent and secure his or her tacit (preliminary) approval. This appreciably reduces the risk of appointing a health care agent who would subsequently refuse to embrace this function. This is of particular importance when the time frame for the appointment of a health care agent is rather limited, due to the rapidly deteriorating health of the principal.
Any such consent should be expressed in writing (longhand), although a computer printout is also acceptable, when bearing a handwritten signature, or enclosed with an electronically authenticated one, or expressed verbally in the presence of 2 witnesses, if a health care agent at the time of expressing his or her consent is unable to write or read. One of the witnesses, immediately after such consent has been expressed, should make dated confirmation in writing, which must be duly signed off by the 2 witnesses.
Neither the attending physician nor a nurse, nor another person currently in charge of providing medical care to the principal, nor indeed the principal himself or herself may act as a bona fide witness to this procedure; neither may any illiterate persons, nor any persons with mental or intellectual disabilities who would thus be rendered incapable of understanding and fully appreciating the significance of this legal act. All substitute health care agents should give their respective consent to embracing their function in line with the same principles as the principal agent. Their personal data should be duly recorded, in due consideration of the order of precedence in consecutively discharging their statutory duties, as implied by the terms of the originally granted medical power-of-attorney.
The preferred manner of appointing a health care agent is through a written statement endorsed by 2 witnesses. The verbal form endorsed by the 2 witnesses is available to persons unable to read or write, regardless of the actual cause of their condition. A written power-of-attorney should be drafted by the principal and duly signed off both by the principal and the 2 witnesses. The verbally granted power-of-attorney should be immediately recorded by one of the witnesses, and then also duly signed off both by the witnesses and the principal, provided he or she is capable of doing so. A computer printout, also rendered in Braille, is also admissible, subject to being duly endorsed by the handwritten signatures, or the electronically certified ones. Any such a power-of-attorney must also be duly dated. Both the principal, as well as any of the appointed health care agents, should hold an original copy of the power-of-attorney accompanied consistently with the patient's views, might be regarded by other persons (eg, family members, medical staff) as not serving the patient's best interest. On the other hand, protection of the patient's autonomy, who is well within his or her right to make erroneous and even potentially harmful (in the view of others) decisions regarding his or her own health and life, requires that the patient be granted a chance to choose such a representative (health care agent) who will make decisions fully consistent with the beliefs and views espoused by the patient by whom the agent has originally been appointed.
A health care agent may not be a legally incapacitated person, for the simple reason that since the agent is unable to make any legally binding decisions in the matters regarding his or her own medical treatment, on no account should he or she be allowed to be vested with such decision -making prerogatives with respect to another person.
Only in the case where there is a single agent appointed and vested with the prerogatives for medical decision-making, is there no attendant hazard of disputes as to which specific decision should be made with regard to a particular medical procedure. The problem arises when a person acting as a health care agent becomes unavailable, or is no longer capable of making informed and independent decisions, has resigned his or her legal capacity, or died. In any such circumstances, there is only one avenue open to have this issue effectively resolved, that is, going through pertinent proceedings in a court of law, with a view to having a statutory legal representative established through a judicial order.
This problem may be effectively resolved through the option of indicating (appointing) substitute health care agents. A substitute agent would have his or her prerogatives automatically activated in a situation in which the principal agent would have dropped out for any of the above referenced reasons. A chain of consecutive substitute agents may also be appointed, whose prerogatives would become activated in turn. Activation of any such decision-making powers by a substitute agent should be strictly dependent upon the factual status. In the event that the attending physician should find himself unable to contact the principal agent, he or she should be obligated to contact another agent from the list, and if that attempt has also failed, yet another one.
Given the importance of the decisions that a health care agent would be making on behalf of the principal, and the impact any such decisions would subsequently have on the life of the latter, it is recommended that an agent should be fully aware of the attendant burden of responsibility vested in him or her before freely agreeing to embrace this function. Hence the validity of the power-of-attorney granted to such person should be strictly dependent upon this person's express consent. This consent need not be expressed at the time the above referenced power -of-attorney as a bona fide decision-maker in this regard. The patient's autonomy is then fully respected, should the patient not wish to be informed about his or her health condition, and consequently cannot make decisions in matters of life and health, as any decisions regarding medical procedures or interventions may be expressed by the patient only on the condition that he or she has previously been comprehensively informed of their nature, as well as fully appreciates all attendant implications for himself or herself (ie, informed consent). A health care agent becomes active when the patient (principal) advises the attending physician that he or she so wishes, and stops acting on behalf of the patient, when the patient, whilst acting with full discernment, wishes to make an informed decision.
The scope of the health care agent's prerogatives does not exceed the patient's (principal's) own. The attending physician is legally bound by the agent's opposition to a proposed medical procedure; nevertheless, the physician remains under no obligation to implement any medical treatment proposed by the agent that he or she should disagree with on medical grounds. The decision granting consent to the implementation of a specific medical intervention, or an objection to it, as expressed on the patient's behalf by a health care agent, is deemed valid, as if it were the patient's own.
In the event that a health care agent should be opposed to a certain medical procedure, there is no option available to appeal to a court of law for a substitute consent (which does not exclude the possibility of carrying out a judicial review over the manner in which a particular health care agent discharges his or her prerogatives and obligations). This approach fully upholds the patient's autonomy.
A health care agent is a decision-maker with regard to the patient's medical matters only, and does not carry out any hands-on caregiving duties. This is a legal construct fully consistent with the underlying concept of a medical power-of-attorney. A health care agent would be liable to the principal only in the circumstances when he or she should make any misrepresentations on the principal's behalf (ie, tantamount to acting against his or her will), whereby the principal might be put to some detriment. The agent does not pursue any caregiving functions, nor does he or she become a guarantor of the principal's health and life. Consequently, the agent cannot be held legally liable, should he or she in any way fail in discharging his or her duties, especially the agent cannot be held legally liable, should he or she object to introducing a life-saving/life-sustaining therapy for the patient (so as to avoid the pursuit of any persistent therapeutic management), unless the attendant circumstances should make it clear that the agent has done so against the principal's will.
A health care agent may not make any decisions with regard to any matters already expressly resolved in the patient's previous statements of by the agent's written consent to embrace this function.
Attendance of the witnesses facilitates effective verification of the patient's condition upon granting the medical power-of-attorney. Neither the attending physician nor a nurse, nor another person currently in charge of providing medical care to the principal, nor indeed the principal himself or herself may act as a bona fide witness to this procedure; neither may any illiterate persons, nor any persons with mental or intellectual disabilities who would thus be rendered incapable of understanding and fully appreciating the significance of this legal act.
The medical power-of-attorney is valid without registration immediately after the sign-off. Before a medical power-of-attorney may be deemed legally valid in a specific medical situation, an attending physician must be prior familiarized with its terms. Copies of a medical power-of-attorney accompanied by a health care agent's consent to embrace his or her function should duly be enclosed with the patient's medical history files. The attending physician who had first been shown the document and then had it enclosed with the patient's medical documentation, should also have it electronically registered in the patient's medical records, should such documentation be routinely maintained. The electronic system of medical records should actually facilitate the possibility of self-registration of any such a medical power-of--attorney, be that by the principal or by the agent, subject to the inclusion in the electronic records of the copies of both a medical power-of-attorney and the agent's consent to embrace this function.
The medical power-of-attorney comes into effect when the patient (principal) becomes incapable of any decision-making on his or her own behalf. A health care agent should be empowered to represent the principal also upon his or her momentary incapacity to do so on his or her own behalf, that is, making informed and free decisions. The very concept of holding the medical power-of-attorney pertains to chronic medical conditions, but for the sake of convenience in everyday medical practice, it also seems highly advisable to admit the possibility of making such representations on patients' behalf in all medical circumstances (also those of a transient character), whenever patients remain unable to make any decisions on their own behalf.
It should be down to the attending physician to assess on medical grounds whether there are sufficient reasons for making representations on behalf of the patient by a health care agent, whilst taking into consideration objective medical and psychological constraints, very much like in the situation of acquiring consent to a specific medical procedure, which should be duly recorded in the patient's medical documentation.
The medical power-of-attorney would come into effect also when the patient (principal) expresses his or her wish not to be advised on the health status and indicates the health care agent treatment offered to the principal, or when in the attending physician's view the agent's actions remain contrary to either the will or the wellbeing of the principal, the attending physician should advise a pertinent court of law accordingly.
In line with any such official notification, a court of law should be obligated to instigate the proceedings aimed at making an objective, comprehensive assessment of the agent's actions, being in a position to have the agent dismissed, should the assessment prove unfavorable, whilst appointing in his or her place a medical supervisor. At the same time, a court of law should be obligated to appoint a medical supervisor for the patient at issue immediately after the receipt of a formal notification. A medical supervisor should be appointed for the patient for the duration of the court proceedings, so as to preclude a situation whereby no person is legally capable of any medical decision-making on behalf of the patient, or that the existing health care agent continues to exercise his or her prerogatives on the patient's behalf despite having previously acted in open contravention of the best interests of the patient.
Conclusions
The basic rationale for the endeavors pursued by the Polish Working Group for the End-of-Life Ethics with the aim of introducing into the Polish legislation the institution of the health care agent consisted in safeguarding the interests and the rights of the persons incapable of making informed decisions with regard to their own health, or giving up their decision-making prerogatives in that regard (or waiving their right to be provided with pertinent information on their health status to enable any such decision-making endeavors on their part).
The need to exercise relevant decision-making prerogatives with regard to one's health condition stems from a vast range of presently available medical interventions of varying effectiveness. It is for this reason precisely that there should always be a person or an institution that would be capable of making such decisions on behalf of an incapacitated patient. The presently proposed solution is well anchored in basic respect for every person's right to decide their own destiny, and is reflected in granting every person the right to ensure that it is that person, and not someone else, who can appoint an agent who would then represent that person's best interests and espouse their values, whilst deferring to their outlook.
We subscribe to the view that it is the patient who actually knows better than anyone else, or any institution, who would be best suited to represent his or her vital interests in any matters related to medical care. The proposed solution does not introduce any obligations to have a health care agent appointed. Making it a legally viable option, though, should effectively increase the chances for making medical decisions in the patient's best interest. intent. Any written statements previously made by the patient are deemed to take precedence over the will of a health care agent, which only goes to show the respect due for the autonomy of the former. Polish legislation currently in place does not explicitly provide for prior declarations of intent regarding medical procedures. In the light of the case law of the Supreme Court, there is no impediment to the recognition of any such statements as valid consent, or objection to specific medical treatment, even though it would seem prudent to have crystal-clear regulations introduced. 15 All prior statements of intent made by the patient are therefore fully binding for his or her health care agent.
The term of a medical power-of-attorney should be in full conformity with the patient's will, as duly indicated in its provisions. Both kinds of medical power-of-attorney, that is, those granted for an unlimited period of time (as very comfortable for the patients), and those issued for a specifically stipulated period of time, should be deemed equally admissible. The type of empowerment granted to a health care agent should actually depend upon the patient's will. A health care agent whose empowerment has expired after the principal has already lost his or her capacity to have it extended, should therefore be invested with the right to petition a court of law to have himself or herself duly established as a medical curator for the former principal (ie, a person vested with the same prerogatives as a health care agent, although not appointed by the same principal, but by a court of law instead).
15
A medical power-of-attorney is subject to be revoked at any time, both by the principal and the health care agent who may resign his or her function. It is vitally important, though, that any third parties concerned, including the attending physicians, should be advised accordingly. The actual form of revocation should be left fully optional to the parties, as well as should be left open to both the principal and health care agent. If any such a medical power-of-attorney has already been registered in the patient's medical records, the party revoking it should ensure that appropriate information on it having been revoked has also been put there for general reference. Otherwise, it must be presumed, in the absence of any evidence to the contrary, that the said medical power-of-attorney still remains valid.
In the case of a health care agent remaining inactive with regard to his or her brief, or in any situations whereby his or her actions remain contrary to the best interests of the principal, the attending physician should advise a pertinent court of law accordingly, which may in due course have an agent dismissed. Recommendation No. 11 requires the introduction of specific regulations providing for supervision over the way a health care agent discharges his or her duties. 16 In the case of a health care agent with whom no communication can effectively be established, or who fails to make any decisions regarding the medical
